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calendar day after the date of the an-
nouncement in the FEDERAL REGISTER.
Notice of final acceptance will be given
and the order issued within a reason-
able time.

(g) If the Commission receives one or
more requests that it not finally accept
an agreement, it shall, within a reason-
able time, either finally accept or re-
ject the agreement after considering
the requests. The Commission shall
promptly issue and serve an order indi-
cating its decision.

(1) If the agreement is accepted, the
Commission shall issue the complaint
and order. The order is a final order in
disposition of the proceeding and is ef-
fective immediately upon its service on
the consenting party under these rules.
The consenting party shall thereafter
be bound by and take immediate action
in accordance with the final order.

(2) If the agreement is rejected, the
order so notifying the consenting party
shall constitute withdrawal of the
Commission’s provisional acceptance.
The Commission may then issue its
complaint, may order further inves-
tigation, or may take any action it
considers appropriate.

(h) An agreement that has been fi-
nally accepted may be vacated or
modified upon petition of any party or
the Commission’s own initiative. The
petition shall state the proposed
changes in the agreement and the rea-
sons for granting the petition. The
Commission may modify or vacate
where (1) false statements were relied
upon in accepting the agreement or (2)
there are changed conditions of fact or
law. In deciding whether to grant a pe-
tition, the Commission shall consider
the public interest. A petitioner, or the
Commission when acting on its own
initiative, shall serve a copy of the pe-
tition or notice of reconsideration, re-
spectively, on all parties. Parties af-
fected by the petition or notice of re-
consideration may file a response with-
in 10 calendar days. No replies shall be
accepted. The Commission shall decide
the petition or notice of reconsider-
ation within a reasonable time and, by
order, shall indicate its decision and its
reasons.
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§1119.1 Purpose.

This part sets forth the Consumer
Product Safety Commission’s (Com-
mission) interpretation of the statu-
tory factors considered in determining
the amount of civil penalties that the
Commission may seek or compromise.
The policies behind, and purposes of,
civil penalties include the following:
Deterring violations; providing just
punishment; promoting respect for the
law; promoting full compliance with
the law; reflecting the seriousness of
the violation; and protecting the pub-
lic.

§1119.2 Applicability.

This part applies to all civil penalty
determinations the Commission may
seek or compromise under the Con-
sumer Product Safety Act (CPSA) (15
U.S.C. 2051-2089), the Federal Haz-
ardous Substances Act (FHSA) (15
U.S.C. 1261-1278), and the Flammable
Fabrics Act (FFA) (156 U.S.C. 1191-1204).
Any person who knowingly violates
section 19 of the CPSA, section 4 of the
FHSA, or section 5(e) of the FFA, is
subject to a civil penalty.

§1119.3 Definitions.

For purposes of this rule, the fol-
lowing definitions apply:

(a) Product defect means a defect as
referenced in the CPSA and defined in
Commission regulations at 16 CFR
1115.4.

(b) Violation means a violation com-
mitted knowingly, as the term ‘‘know-
ingly” is defined in section 19 of the
CPSA, section 4 of the FHSA, or sec-
tion 5 of the FFA.
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(c) Person means any manufacturer
(including importer), distributor, or re-
tailer, as those terms are defined in the
CPSA, FHSA, or FFA, and any other
legally responsible party.

§1119.4 Factors considered in deter-
mining civil penalties.

(a) Statutory Factors. (1) Section 20(b)
of the CPSA, section 5(c)(3) of the
FHSA, and section 5(e)(2) of the FFA,
specify factors considered by the Com-
mission in determining the amount of
a civil penalty to be sought upon com-
mencing an action for knowing viola-
tions of each act. These factors are:

(i) CPSA (15 U.S.C. 2069(b)). The na-
ture, circumstances, extent, and grav-
ity of the violation, including:

(A) The nature of the product defect;

(B) The severity of the risk of injury;

(C) The occurrence or absence of in-
jury;

(D) The number of defective products
distributed;

(E) The appropriateness of such pen-
alty in relation to the size of the busi-
ness of the person charged, including
how to mitigate undue adverse eco-
nomic impacts on small businesses; and

(F) Such other factors as appropriate.

(i) FHSA (15 U.S.C. 1264 (c)(3)). The
nature, circumstances, extent, and
gravity of the violation, including:

(A) The nature of the substance;

(B) Severity of the risk of injury;

(C) The occurrence or absence of in-
jury;

(D) The amount of substance distrib-
uted;

(E) The appropriateness of such pen-
alty in relation to the size of the busi-
ness of the person charged, including
how to mitigate undue adverse eco-
nomic impacts on small businesses; and

(F) Such other factors as appropriate.

(iii) FFA (15 U.S.C. 1194 (e)(2)). The
nature, circumstances, extent, and
gravity of the violations:

(A) The severity of the risk of injury;

(B) The occurrence or absence of in-
jury;

(C) The appropriateness of such pen-
alty in relation to the size of the busi-
ness of the person charged; and

(D) Such other factors as appro-
priate.

(2) The nature, circumstances, extent,
and gravity of the violation. Under this

§1119.4

factor, the Commission will consider
the totality of the circumstances and
all other facts concerning a violation.
The Commission will consider the enu-
merated statutory factors, as well as
the factors described in paragraph (b)
of this section.

(3) Nature of the product defect. The
Commission will consider the nature of
the product defect associated with a
CPSA violation. This consideration
will include, for example, whether the
defect arises from the product’s design,
composition, contents, construction,
manufacture, packaging, warnings, or
instructions, and will include consider-
ation of conditions or circumstances in
which the defect arises. The Commis-
sion will also consider the nature of
the substance associated with an FHSA
violation. Two of the statutory factors
in the CPSA civil penalty factors in-
clude the terms ‘‘product defect’” or
“‘defective products.”” However, certain
violations of the CPSA, for example,
failing to supply a required certificate
that the product complies with an ap-
plicable consumer product safety rule,
do not necessarily require that there be
a product defect or defective product.
The terms ‘“‘product defect’’ or ‘‘defec-
tive products’ would not apply to such
situation. In such cases, however, the
other civil penalty factors would still
be considered.

(4) Severity of the risk of injury. Con-
sistent with its discussion of severity
of the risk at 16 CFR 1115.12, the Com-
mission will consider, among other fac-
tors, the potential for serious injury,
illness, or death (and whether any in-
jury or illness required medical treat-
ment including hospitalization or sur-
gery); the likelihood of injury; the in-
tended or reasonably foreseeable use or
misuse of the product; and the popu-
lation at risk (including vulnerable
populations such as children, the elder-
ly, or those with disabilities).

(5) The occurrence or absence of injury.
The Commission will consider whether
injuries, illnesses, or deaths have or
have not occurred with respect to any
product or substance associated with a
violation, and, if so, the number and
nature of injuries, illnesses, or deaths.
Both acute illnesses and the likelihood
of chronic illnesses will be considered.
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